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Dansen, 
PROBATE PROCEDURE — Right 
- of Surrogate to Reopen—Newly 
a Discovered Evidence — Fraud— 
n Meter Abuse of Discretion of Surrogate 
Ss —Costs. 
eull ‘ew Jersey Court of Errors and 
a 2 Appeals. 
Pct. te n the Matter of the Estate of 
McRell Kellner. 
lanuary 22, 1937. 
Dn appeal from Prerogative Court. 
Reversed. 

Te or appellants, Nathan H. Berger. 
on JonefFor respondent, Jane Kellner, 
Braelow & Tepper. 

respondent Federal Trust 
Parle Company, ex’r., Lindabury, 

Steelman, Zink and Lafferty. 

arker, J. 

The appeal is from an order of 
chomp ne Prerogative Court (119 N. J. 
peat 2 q. 593) dismissing an appeal from 
Bradig@fin order by the Surrogate of Es- 
xx County, for reargument of an 
——— pplication to reopen probate of a 
n Hardin The Prerogative Court held 
oberts no appeal would lie because 
he appellants’ interest was unaf- 
yers F ted by the making of the order. 
a After the account was passed, 
Applegat.-.ondent, Jane Kellner, in Au- 
avin “pst 1932, petitioned the Surrogate 
») vacate the probate on the 
round of fraud, lack of testament- 
joff capacity and undue influence. 
—_— he Surrogate, asserting his jur- 
Vail diction under P. L. 1917, Ch. 133, 


ebster 
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C. Tigar 


proved ' 
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pp. 1924 to C. S. P. 2636, held 
at the fraud or newly discovered 
idence “must relate to the act of 
obate” and not to “the existence 
2 will” 
The Supreme Court refused to 
terfere in limine, Towne v. Kell- 
11 N. J. Misc. 846. The Sur- 
gate took testimony only as to 
ition of the affidavits as to 
execution of two codicils, de- 
ering another opinion (13 N. J. 
{ 28) in which he rejected the 
“Beument that fraud in the codicils 
fould invalidate the will and con- 


he 

D 
i. 
\ 


- 


MATTERSe; himself only to the question 
Ren ag execution of the codicils pursu- 
PREVIO i to his interpretation of the 
\_ SPECIAL #atute, supra, as making the prac- 
— ke of rehearings in equity and 
§-2539 pw trials at law applicable. He 
weer. dismissed the rule to show 
a em 


tion and 


round for interfering with the or- 
inal probate so far as fraud was 
pucerned and because he deemed 
@ usual rule applicable to newly 
covered evidence barred action 
him after the time for appeal 
expired. 
After this Surrogate was out of 
a petition was filed in Jan- 
y 1935, by an attorney stating 
t “he was the petitioner” and 
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Buse because there was no good, 


' versed. 


Page 


in which he stated his belief that 
the Surrogate (original) did not 
fully comprehend the facts when 
he dismissed the Kellner petition; 
that he might be able to adduce 
new evidence to justify the revok- 
ing of the probate; and that there 
was other good and sufficient cause 
for reargument and re-hearing. 
Held: Nothing could be more ab- 
solutely vague than this. All that 
is averred is mere belief. The Sur- 
rogate on the basis of such a peti- 
tion and without any testimony 
other than the attorney’s verifica- 
tion, made an order to show cause 
why a rehearing should not be had. 
A rehearing is a matter of discre- 
tion but the rule does not apply 
where neither the petition, order to 
show cause, argument, or order 
absolute brings forth any fact on 
which the order could be rested. 
The order confined the rehearing 
to “facts” in the petition and the 
|}petition itself contained no facts. 
| There was a clear abuse of discre- 
; tion manifestly to appellants’ in- 
jury. The powers conferred upon 
the Surrogate by statute are thos, 
common to courts of law and eq- 
uity, Feinberg v. Feinberg, 70 N. 
J. Eq. 420. Aff’'d. 72 N. J. Eq. 445. 
As to newly discovered evidence, it 
must be stated with particularity 
in the application and it must ap- 
pear that it was not previously ob- 
tainable by the exercise of due dil- 
igence, Deacon v. Allen, 4 N. J. L. 
338, 343; Plaskon v. National Sul- 
phur Co., 114 N. J. L. 109; Mc- 
Dowell v. Perrine, 36 N. J. Eq. 632. 
Respondent contends that ap- 
peal does not lie until final judg- 
ment. Such is the rule at law but 
not that in equity or probate prac- 
tice wherein interlocutory orders 
are appealable. The order of dis- 
missal under review should be re- 
versed and the cause remitted to 
the Prerogative Court with direc- 
|tions to decree that the order of 
the Surrogate directing a rehear- 
ing and the order to show cause 
whereone it was based be reversed 
As to an award of $125. to re- 
spondent for cost of a stenographic 
transcript of testimony taken in 
the earlier application, this could 
not be sustained even if the order 
for rehearing were sustained he- 
(cause the attack on the probate 
was stil] to be argued. Appellants 





Reversed. 


DIVORCE — Extreme Cruelty — 
Corroboration 

New Jersey Court of Errors and 
Appeals. 

Chamberlain v. Chamberlain. 

| January 22, 1937. 

On appeal from Chancery. 





Re- 


|For appellant, Charles W. Chad- 
wick (William Krueger of coun- 
sel). 

Trenchard, J. 

| The wife's petition for divorce on 
the ground of extreme cruelty in 
an uncontested suit was denied by 
|the advisory master because of in- 
| sufficient proof. The facts are that 
|the parties were married in August 
of 1931 and the jurisdictional re- 
|quirements are met. Uncontra- 
|dicted proof, which was corrobor- 
ated discloses that petitioner’s life 
|was unhappy because of the abuse 
| to which she was subjected by her 
jhusband. There was ample evi- 
| dence of physical abuse culminat- 
ing in the last act of cruelty on 


| 
| 
| 
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Wagner Labor 
Relations Law Hit 


WASHNGTON (CCNS) — The 
Wagner Labor Relations law “ac- 
tually destroys 
of the 





the independence 
of 
John W. Davis, of counsel for the 
Associated Press 


press this country,” 
in a 
brief filed in the Supreme Court of 
the United States. 


declares 


The Associated Press case, to- 
attacks 
to be 


heard by the Supreme Court dur- 


gether with four other 


upon the Wagner act, are 


Associated Press case came be- 
fore the courts after the discharge 
of Morris Watson an _ editorial 
employee in its New York office. 

Davis’s brief notes that after 
Watson was discharged, the Labor 
Board heard him and concluded 
‘that those whose duties it was to 
criticize his work were disingen- 
uous about it’ and that ‘*Union 
activities” really provoked the 
charge. Davis further held that 
Watson had been openly engaged 
.n Guild activities “without distur- 
bance for over two years.” 


FDIC Membership Not 
Security Exemption 


WASHINGTON, (CCNS)—Des- 
pite the fact that a bank is insur- 
ed by the Federal Deposit Insur- 
ance Corporation, it is not exempt | 
from unemployment and old age | 
pension taxes under the Social Se- 
curity Act unless it is a national 
bank, or a member of the Federal | 


Reserve System. 


Member and national banks are 
held as instrumentalities of the 
United States and therefore not 


supject to the taxes, according to 
Internal Revenue Bureau rul- 
ing, members of the FDIC as 


an 
but 





|& 
| it as probable, however, that legis- 
| lation will be introduced, with the 


| support of t 


are entitled to costs in this court. 





(Continued on page 7 col. 1) 


such are not included in the cate- 
Informed sources regarded 


r 


ory. 


+ 


i to 


he FDIC, exempt 
the non member banks from So- 


cial Security taxes. Approximately 


|7,600 banks with resources of $6,- 


000,000,000 are involved in the rul- 
ing which points out: 

“There is nothing in the ‘act 
creating the FDIC to indicate that 
state banks insured thereunder 
which are not members of the Fed- 
eral Reserve System should be 
construed to be instrumentalities 
of the United States. 

“It is held, therefore, that state 
banks which dre insured by the 
FDIC, but which are not Reserve 
members, are not instrumentalities 
of the U. S. within the meaning of 
the Social Security Act. 


49 Cases Listed 
For Oral Argument 





At the opening of the February 
term of the New Jersey Court of 
Errors and Appeals, Tuesday, Feb- | 
ruary 2nd, there were listed for 
oral argument twenty-five appeals 
from Supreme Court and twenty- 
four appeals from the Court of 
Chancery. There are fifty-seven 
cases submitted on briefs, thirty- 
one of which are from Supreme 
Court and twenty-six from the 
Court of Chancery. 








Intestate Succession To 
Personalty In New Jersey—Part I 





By MILTON ALPERT (New York Bar) 





In feudal England, where the 
dominant part of a man’s wealth 
consisted of land, the duty of dis- 


ant personal estate devolved upon 
the Church. The method used by 
the Church to determine the next 
of kin of a decedent was not the 
|same as that used by the Common 





| Law courts with reference to land. 
ing the week of February 8. The |The method was so uncertain and 


unjust! that finally a statute was 


jenacted about the middle of the 
| seventeenth century which provid- 


ed for a definite method of distrib- 
ution. This statute,2 which be- 
came the pattern for statutes in 
this country, provided that one- 
third be given to the widow, and 
two- thirds to the descendants per 
stirpes, less advancements;3 that 
if there were no descendants, then 
one-half to the widow, and one-half 
to the next of kin of the decedent, 
with no representation permitted 
after brothers’ and sisters’ chil- 
dren. The churchmen determined 
the next of kin according to the 
gradual or civil law method. 
Though the general outline of 
this body of law has remained in- 
tact, since it reception in New Jer- 
sey from England, it has under- 





Current Decisions 


WORKMEN’S COMPENSATION 
—Accident Course of Employ- 
ment—Going to Work—Prem- 
ises of Employer — Driveway — 
Slipping on Ice, 

Fanny Grady v. Nevins Church 
Press Co., 

Joseph Kiell (David Roskein of 
Counsel) for petitioner. 

Clarence B. Tippett (Newton H. 
Porter Jr., of Counsel) for re- 
spondent. 

November, 10, 1936. 

John J. Stahl, D. C. 

A petition was filed in the above 
entitled matter claiming compen- 
sation under and by virtue of the 
terms and provisions of an act ot 
the Legislature of the State of 
New Jersey, entitled, “An Act pre- 
scribing the liability of an em- 
ployer to make compensation for 
injuries received by an employee 
in the course of employment, es- 
tablishing an elective schedule of 
compensating and regulating pro- 
cedure for the determination of lia- 
bility and compensation thereun- 
der, approved April 4, 1911, together 
with the several supplements 
thereto and acts amendatory there- 
of. An answer thereto was filed 
by the respondent and the matter 
came on for hearing before me, 


| John J. Stahl, Deputy Commission- 


er of Compensation at Newark, 
N. J., Joseph M. Keill, Esq. (Dav- 


id Roskein, Esg.) of counsel, ap- | 


pearing for the petitioner, and 
Clarence B. Tippett, Esq. (New- 
ton H. Porter, Jr. Esq.) of coun- 
sel, appearing for the respondent. 

Counsel have stipulated in open 
court the accident and the extent 
of the damages and costs incident 
thereto, and have narrowed the 
issue so that it becomes necessary 
for me to determine only whether 
the admitted accident arose out of 
and in the course of the petition- 


(Continued on page 4 col. 3) 


tributing his relatively unimport- | 


gone several important changes. 
The separate estate of a married 
woman has been evolved: the sur- 
viving spouse has acquired rights 
at the expense of collaterals when 
| the intestate dies without leaving 
|issue; the class denominated “chil- 
|dren” has been enlarged to include 
|adopted and, in certain cases, il- 
legitimate children; the right to 
represent deceased members of 
certain classes of collaterals has 
been granted and withdrawn from 
time to time+; the devolution of the 
property of an illegitimate has 
been provided for; and finally the 
estate has been given to public au- 
thorities for the benefit of the 
poor, if no next of kin can be 
found. These changes are not sub- 
stantial when we consider the de- 
|gree of change that our society 
has undergone. 

Because of many complex 
causes, the role of personalty has 
become predominant in our society 
and most wealth in the hands of 
individuals is now in the form of 
personalty.5 Hence a system which 
was built upon the admitted im- 
portance of land may not function 
properly in a society in which per- 
sonalty has become the major type 
of wealth. Furthermore, it must 





(Continued on page 2 col, 1) 


1. 2 BL. Comm. *494-496. 

2. 22 & 23 Car. II c. 10 
V. ....That all ordinaries and every 
other person who by this act is en- 
abled to make distribution of the sur- 
plusage of the estate of any person 
dying intestate, shall distribute the 
whole surplusage of such estate or es- 
tates in manner and form following: 
that is to say, (2) one third part of the 
said surplusage to the wife of the in- 
testate, and all the residue by equal 
portions, to and amongst the children 
of such persons dying intestate, and 
such persons as legally represent such 
children, in case any of the said chil- 
dren be then dead, other than such 
child or children (not being heir at 
law) who shall have any estate by the 
settlement of the intestate, or shall 
be advanced by the intestate in his 
lifetime, by portion or portions equal 
to the share which shall by such dis- 
tribution be allotted to the other chil- 
dren to whom such distribution is to 
be made: (3) and in case any child, 
other than the heir at law, who shall 
have any estate by settlement from 
the said intestate, or shall be advanced 
by the said intestate, in his lifetime 
by portion not equal to the share which 
will be due to the other children by 
such distribution as aforesaid; then s0 
much of the surplusage of the estate 
of such intestate, to be distributed to 
such child or children as shall make 
the estate of all the said children to 
be equal as near as can be estimated: 
(4) but the heir at law, notwithstand- 
ing any land that he shall have by 
descent or otherwise from the intestate, 
is to have an equal part in the dise 
tribution with the rest of the children, 
without any consideration of the value 
of the land which he hath by descent, 
or otherwise from the intestate. 

VI. And in case there be no chil- 
dren nor any legal representatives of 
them, then one moiety of the said es- 
tate to be allotted to the wife of the 
intestate, the residue of the said estate 
be ditributed equally to every one of the 
next of kindred of the intestate, who 
are in equal degree and those who leg- 
ally represent them. 

VII. Provided, That there be no rep- 
resentations admitted among collaterals 
after brothers and sisters children; (2) 
and in case there be no wife, then all 
the said estate to be distributed equal- 
ly to and amongst the children; (3) and 
in case there be no child, then to the 
|next of kindred in equal degree to or 
unto the intestate, and their legal rep- 
resentatives as aforesaid, and in no 
other manner whatsoever. 

3. Land acquired by the heir at law 
was not considered in the calculation 
of advancements. This feature is lack- 
| ing in the New Jersey legislation that 
| we propose to consider. 

. The New Jersey statute of 1795, 
§XIV took the first step in taking 
brothers and sisters out of the ciass 
normally considered as collaterals and 
provided for preferential treatment of 
such brothers and sisters over 
who were also two steps removed from 
the decedent. 

\ e law has recognized this 
change in fields such as taxation, but 
the laws of intestate succession to 
land and personalty seem oblyious to 
the matter. : : 
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Edwin M. Otterbourg, chairman | 


Practice of the Law, New York 
County Lawyer's Association, vig- 

orously discusses a particular fea- 

ture of the Literary Digest presi- | 
dential poll, in the current num- 
ber of the United States Law Re-| 
view. Mr. Otterbourg reveals that | 
together with the ballots mailed to 
10,000,000 persons there was en- 
closed a circular advertising a two 
volume work entitled “Common 
Legal Principles” which the pub- 
lishers described as “the most un- 
derstandable and remarkable work | 


on the common law that has ever 
been published”’. | 

Mr. Otterbourg asserts that the | 
pook is ballyhooed as the soll ee 


for any number of legal difficulties 
wv claims to be a complete self- 
sufficient reference for all lega 
matters. He declares that 
the claims made for the book will 
help rather than injure lawyers 
since the more mistakes made by 
laymen the more lawyers will be 
needed to correct the errors, yet 
lawyers disapprove of such a pub- 
lication. He declares that 
thing should be done to protect the 
average citizen from being de- 
ceived into believing that by 
tening to the radio or reading a | 
book, he is capable of taking care 
of his own legal needs. 


some- 


lis- | 


Bankruptcies 








ADDONIZIO, Galliano Georg 
(Lawyer) 248 S. 8th St., N 
ark: vol; liab. $2,422.54; 








$111.61; refr. Porter; solr 
erick J. Israel, 786 Broad St 
Newark; 1-22 

BLOOM, Joseph (Carpenter) 104 
Elliott St., Passaic; vol; liab 
$85,027.37; assets $3,300; refr. | 
Grimshaw; solrs. Greenburg, | 
Wilensky & Feinberg, Passaic; 
1-18 

BOVE, Giovanni (Laborer) 129 
New York Ave., Newark; vol 
liab. $6,474; assets $150; refr 
Porter; solr. Robert E. Rosen- 
berg, 17 Academy St., Newark 
1-20 

BUTSIKARES, Michael (Restau- | 
ranteur) 619 Orange St., New- 
ark; vol; liab. $1,300; assets $3,- 
975; refr. Porter; solr. Irving 
Mandelbaum, 786 Broad St 
Newark; 1-18 

DOTY, George (Carpenter) R 
22, Butler; vol; liab. $23,088.36 
assets $255: refr. Grimsha' 
solr. John W. Griggs, 152 Mar 
ket St., Paterson; 1-23 


(W.P.A. Worker 
Closter; 


ENGLE, Edward 
High St., Box 227, 
liab. $1,498.52; assets $150; ref: 
Grimshaw; solr. Car] F. Barbat 
100 Main St., Hackensack; 1-22 

FREERKS, Henry G. (Utilityman) 
107 Fifth Ave., Hawthorne; vol; 
liab. $3,346.90; assets $1,835; 
refr. Grimshaw =:solr. Mi 
Kitay, 160 Market St., Pater- 
son; 1-20 

GABELMAN, John Henry 
Driver) 197 Beechwood Ave., 
Bogota; vol; liab. $4,453.09; as- 
sets $175; refr. Grimshaw; 
Chandless, Weller & Selser, 84 
Main St., Hackensack; 1-19 

GABELMAN, Pauline (Housewife } 
197 Beechwood Ave Bogot 
vol; liab. $4,453.09; assets $450 
refr. Grimshaw; solrs. Chandless, 
Weller & Selser, 84 Main St. 
Hackensack; 1-23 

GANIO, Andrew, I. & T. as GAN- 


voi 





solrs 


(Milk | 


ce Hit By Bar Leader | #ANDLER, Paul 


of the Committee on Unlawful | yoRWICH, Max, or Max L. (Man- 


| MATHES, 






vol; refr. Grimshaw; solrs. Carey | ;+. pr p] t atands a food 
& Lane, 26 Journal Sq., Jersey |_ engi ptehagirs — tas 
City: 1-19 r “ | chance of being ad pted. 
STITZER, Charles W. (Hotel Man- By devious methods designed to 
ager) 135 S. Penna. Ave., Atlan- tisfy the demands of politics, the 
tic City; vol; liab. $236,819.52; | powers that be are carefully set- 
assets $13,626.52; refr. Steedle: the Wast f : 

: ». . oe -,,| ting the Washington stage for the 
solr. Elwood F. Kirkman, 603 irae See eee 
Schwehm Bidg., Atlantic City; |©nactment into law of the O'’Ma 
1-25 honey bill, all appearances indicat« 

Qty ‘ai? 7 7] Ve " 9 21. 4 . , 1 
pent Wea Pe os 4 Usually talkative official Wash- 
man) ighland Park; vol; liab. : ] 
. neton is saying as tle as 10S- 
$8,908.88: assets $335: refr. gton is saying as little as_ pos 
Weelans; solr. Abraham Motol-| Sible regarding the measure, with 
nsky, 3 Elm Row, New Bruns-/| the resulting impression that a} 
wnt 1-21 state of unwavering neutrality is 
| f Pijcce] *« ¢ 

ALRATH, Russell J. (Cartog- eine maintained 

sa oie a i : yeing maintainec 

rapher) 555 Summit Ave., West- . 

: . —- mate oe his in tse 3 sion ant r 
field; vol: liab. $1.503.51: assets his in itself is significan in 
none; refr. Porter: solr. Bernard view of the fact the O’Mahoney bill 
L Davis’ 60 Broad St., Eliza- | seems destined to create a greater 
beth: -18 P . 

one 4 a! and mcre widespread interest than 

ZEKS, James (Carpenter an t a . 
Builder) 419 Edgel ey Ave., any other measure now looming as 
Pleasantville; vol; liab. $12,171.- @ Subject for congressional action 


IO BROTHERS (Plumber) 46 S. | 


State St., Vineland; vol; liab 
$9,064.64; assets $3,474.47; 
Gaskill; solr. D. J. Novaria, 


Landis Ave., Vineland; 1-20 


511 


refr. | 


GARSCH, Frank, 22-A Highwood | 


Ave., Tenafly; vol; 
15; assets $2,151.17; refr. Grim- 
shaw; solr. George C. Felter, Jr., 
210 Main St., Hackensack; 1-20 
GERSHONOWITZ, Ike & Philip, I. 
& T. as GERSHONOWITZ 
BROTHERS, Sip Ave. & Nones 
St., Jersey City; vol; refr. Grim- 
Shaw; solrs., Gross & Gross, 15 
Exchange Pl., Jersey City; 1-20 
GODFREY, William Mager (Sales 
Manager) 106 Linden St., Cam- 
den; vol; liab. $7,880.28; assets 


¢ 


liab. $5,621.- | 





90; assets $50; refr. Steedle; 
solr. Elwood C. Weeks, Guaran- 
tee Trust Bldg., Atlantic City; 
1-20 

WEIDENMAN'’S RED HILL INN, 
9712 Westfield Ave., Pennsauken 
Township; all, bkt. invol; solr. 


: * a rrv 1 2 y 
linton Ave., Newark:| Harry M. Mendeil, 333 Arch St., 
—) Camden; 1-20 


$500.27; refr. Gaskill; solr. Ken- 
worthy & Clark, Camden; 1-18 
(Baker) 535 
Clinton Ave., Newark; vol; refr. 
Porter; solr. Henry P. Handler, 
11 Commerce St., Newark; 1-19} 





‘ol; liab. $36,003.36; assets $25; | 
ee gb solr. George H WHALEN, Thomas Joseph (Po- 
Rosenstein, 24 Commerce St.,| Jliceman) 730 Woodlynne Ave., 
Newark: 1-23 Collingswood; vol; liab. $6,886.40; 
PEA TAT - : : assets $518.16; refr. Gaskill; 
a pit gg — solr. John F. Plum, 431 Market | 
tet eer ele eg St., Camden, 1-18 
Faso eeeey ae ty: f04,| WITKOWSKI, John (Carpenter) 
se egelgooe 739 Wood e Ave., Woodlynne; 
refr. Grimshaw; solr. Irving Eis-| ‘ oodlynne Ave Pet ATS. 


liab. $1,558.50; 
Gaskill; 


ack’ ine ‘ : a 
aw ~y Summit Ave., Jersey air. osir, Wasren G. 





City; | Evoy, 72 S den: | 
LOGAN, Lewis F. (Clerk) 671] ee 21 Market St., Camden; 

Springfield Ave., Newark; vol; | 

liab. $758.50; assets $400; refr 


Porter; solr. Benjamin 3. _Rat-| BAR ASSOCIATION. 
ner ommerce ewa NOTES 


1-18 
MANDA, Charles, 6 Thirty-First asians 
Bergen County Lawyers Club 


St., North Bergen Township; vol; 


liab. $3,999.06; assets, none; ‘ 

. : . Judge Lloyd L. Schroeder, of 
refr. Grimshaw; solr. Frank J. oy 
Rinaldi, 654 Bergenline Ave., Teaneck, recently appointed Judge 
Union City; 1-19 of the Second Criminal District 


Benjamin William, also 
known as Ben W. (Salesman) 
112 Wildwood Ave. & 14 S. Park >? 
St., Montclair; vol; liab. $13,312.- | "5 ° 


Court of Bergen County, was the 
guest of honor at a luncheon meet- 
f the Lawyers Club of Bergen 


45: assets $4,046: refr. Porter: | County, held Friday, January 29th | 

solr. Nathan A. Whitfield, 493 at Churchill Hall, Hackensack. | 

Bloomfield Ave., Montclair; 1-21 judge Schroeder and James A. | 
MITCHELL, Clifford C. (Hosiery : 4 


Major of Hackensack, first presi- 





Salesman) 55 Lincoln Ave., ~ : es 

Newark: vol: liab. $1,005.06: as- dent of the Club, addressed the 

sets $30; refr. Porter; solr. ibers. 

George Janoff, 200 Market St., naicnaennnesiinie 

Newark; 1-19 / i 

it~ oe aoe Cape May County 
MURPHY, Elizabeth (Housewife) tite ee 

5A Duncan Court. Jersev City Prosecutor French B. Loveland, 

vol: liab. $3,378.66: assets 3$37,- | presided at the annual meeting of 

605; refr. Grimshaw; solr. Eman- | the Cape May County Bar Associa- 


uel Weitz, 75 Montgomery St., | tion, held January 28 at the Wild- 


rey Re 1-25 J. (Live Stock wood Golf Club. The association 
Buyer) 5A Deneen Court, Jer-| went on record favoring passage 
sey City; vol; liab. $3,851.52; | of a bill regulating the practice of 
assets $150; refr. Grimshaw; | law. 
pide ae a Same | Samuel F. Eldredge, Cape May, 
INEW BRU NSW ICK BREWING|/W@s elected president, replacing 
CO. (Brewery) Sandford St.,| Mr. Loveland. A. J. Cafiero, Wild- 
New Brunswick; vol; refr. Weel-| wood, was elected vice president, 
ans; solr. Frederick J. Waltzing- and Stirling W. Cole, Ocean City 


ex, 810 Broad St., Newark; 1-19|.. i v . 
| secretary and treasurer. 





NEWFIELD, Abraham L. (Dress 
Shop Proprietor) 111 Lyons | So a eee 
Ave., Newark; vol; liab. $5,372.- | 99 : 
21; assets $172.90; refr. Porter; | O Mahoney Bill 
solr. Isadore H. Colton, 24 Bran- 
Pl., Newark; 1-21 May Be Passed 


RENNO, or RENNA Gerardo (La- 












borer) 40 Vine St., Trenton; vol; | WASHINGTON, (CCNS)—It is 
liab. $4,864.18; assets, none; refr. now safe to predict the O’Mahoney 
Weelans; solr. Samuel Leven-| , yrporation licensing bill (S. 10) 
thal, Broad St. Bank Bldg.,| has an even chance of bei ing passed 
Trenton; 1-23 ‘pena =. — 
[SC HIMMEL, Emanuel (Painter) | this session of Congress. 
862 West Side Ave., Jersey City;| True, this measure establishing 
vol; liab. $69,552; assets $155;|a nz nal system of compulsory 
refr. Grimshaw; solrs. Behr &| j;,, sad chatteree of com 





Behr, 26 
City; 1-20 
SLATER, Irene §S 
2595 Hudson Blvd 


Journal Sq., Jersey 4 
‘i interstate 
much al 


nevertheless 


porations engaged in 
is likely to be 


ngress, but 


ommerce 
iby C 


(Housewife) | ‘ 
Jersey City; | tere 


























= SPECL ALISTS IN ALL 





REAL ESTATE SECURITIES 


Fidelity Title Certificates and 
Whole Mortgages 


CO-OPEKATION OF ATTORNEYS AND TRUSTEES INVITED 








Building and Loan Shares 
LISSNER & GROSS 


17 ACADEMY ST. Tel. MArket 2-4183 NEWARB, N. J. 














Building Cycle In 
Upward Swing 


MORTGAGE 
Er) CERTIFICATE 


NESTOR & COMPANY 
Academy St., Newark, N. d. 
MArket 2-8708 


NEW YORK, (CCNS)—We are 
on the threshold of the third year 17 
| of the upward swing of a new ma- 
| jor building cycle, writes William 
|C. Bober in THE ANNALIST. 
| Home building bulks much larger | 


’ 
than a year ago. Rents up | 4 Slump Ahead 
| sharply. A home shortage exists } 
| that may well become acute before in Bonds 
| tong in some parts of the country. outlook fur 
managed money. 
But in the face of that, Mr. by L.L.B. ANGAS 
Bober says, we built in 1936 less ~ A 

















are 


A critical examination of the 


bonds (and tocks) unde 





ane internationally known Investment Consultant 
|} than 75 per cent of the homes re- tuthor of “The Coming American Boom” 1934 
| quired for bare annual population |] |; Ave. Waal 


growth, in spite of undoubling of 
families and deferred 
| We replaced no homes whatsoever 
}on balance, AS a 
| the nation’s housing deteriorated 


fenmuapen Today only the blind ig- | 


iF See 


mé irriages. 








he says. result | 


Dealers In 
Unlisted Securities 


| nore the adancing shadow of gov- | 
| ernment intervention in the low- CD ROBBIN S & CO 
| income field. | 810 BROAD ’ 


ST. NEWARK,N. | 


MARKET 3-2740 


$$$ $$ _____—__— } 


Seis Lindeman | 
Is Reappointed 


TELEPHONE 








CASH PAID FOR 


BLDG. & LOAN SHARES 
Judge Harry W. Lindeman of of Essex County 
the East Orange District Court JERSEY TRADING CORP. 








was reappointed for another five F. Sibert, Jr. 

lvear term Tuesday. January 26 15 Branford Pl. Newark, N. J. 
year term Tuesday, January 26, | MArket 3-2484 

having been a hold-over official | 

since his term expired about a| = 
year ago. N. J. MUNICIPAL BONDS 


Catering to Estates, 
Banks, Individuals 
FRED MASON Jr., & Co., Ine. 


60 Park Place, Newark 


Air Mail Report 
Shows Big Gain 











WASHINGTON, (CCNS)—Dur- relephone MArket 2-6288 
ing the first four months of the 3 
current fiscal year domestic air 


mail contractors carried 6,429,021 Stocks "Boal 


pounds of air mail, the Post Office|| Margin Accounts Carried on 
Department reports This com-| Conservative Terms 

. P | * . 
pares with 4,860,494 in the com-| 
seonelnpmn dir gapeceten | Finch ,Wilson & Co. 
parable period a year ago. || Members New York Stock Exchange 


ee ‘ -_ | 120 BROADWAY, NEW YORK 
PERSONALS 

A. Beers and Joseph J. 
Hill Street 
744 
Newark 








Walter 
Quinn, formerly of 11 —— WE PAY CASH FOR = 
(No Commission Charged) 


Fidelity Union & 
Mortgage Company 


IST MTGE. CTFS. 
and all other 


N. J. First Mtge. 


are now located at 3road | 


Street, fifteenth floor, 


Obituary | 
| 





John M. 
died at 


Mills, of 
his 


Morristown, 


home in Pompton } 


Lakes, at the age of 63. Mr, Mills, a - 

who passed the Bar in 1899, was Participating: Ctfs. 
counsel for the Board of Free a 

holders of Pompton Lakes and fo: 

Kinnelon Borough and was a forn pA MAY & CO. Inc. 


er prosecutor. 32 Broadway, N. Y. Digby 4-9640 











Cash Paid For Building and Loan Shares 
WE SPECIALIZE IN APPRAISALS ON BUILDING AND 
LOAN SHARES FOR INHERITANCE TAX PURPOSES. 


FRIED&CO., INC. 


1172 RAYMOND BLVD. Tel Mitchell 2-2239 





NEWARK 








“ 





LPELE X 
INSURANCE 


IN 


. 
NEW JERSEY 


eS, 


4 ai, 4 
UNITED STATES MORTGAGE AND 
TiTLE GUARANTY, COMPANY 


OF NEW- JERSE 
= 


972 BROAD; STZ NEWARK, N. J. | 
’ Ce fT elephone 
. HELL 2-6300 
210 MAIN ST., HACKENSACK, N. x 
CAPITOL AND SURPLUS OVER $2,000,000.00 
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: An Act of Congress of March 3, 1879. 
; The New Jersey Law Journal invites correspondence concerning 
{ matters of general interest to the Bar excluding such as are politica 
: or controversial. It does ‘not assume responsibility for or adopt the 
views expressed in contributed articles, notes or published correspond 
ence unless expressiv so stated 
The New Jersey Law Journal opposes the publication of letters of 
io personal commendation or criticism of members of the Bench or other 
Be personne! of the Courts, but welcomes at all times information and 
x suggestions concerning the functioning of the Courts. 
*e . seeeitalimannitapiieemsion 
be THURSDAY, FEBRUARY 4, 1937. 
; y 
iF L | L ings by and about Holmes 
< . ‘ | ry 
h ea ore The broad ou es of Holmes 
' hilosophy of law and intertw i 
I By George J. Miller | Paros ) 
‘¢ with it his outlook on the social 
5 Supreme Court of West N .J. crosscurrents of the modern s 
1 A New Deputy Governor |have become so well known that 
t On tne srd day of November,|restatement or evaluation within 
} 1685, John Skene came into court|the frame of a book review would 
5 and produced his commissior is|be preposterous. Duri e re 
i Deputy Governor of the P jmarkably long span of wn 
3 from Edward Bv!l.ng After lifetime, his most revolutionary i 
reading, he required T s Ol-|sights have become establishe 
. . ‘ 1 trine i+ 5 * + or 
€ live, the former Governor and ig- | doctrin it is diffi for 
* istrate to leave the bench a one trained in t } 1] at 
‘ > her of noderr ) 
4 journed the cour* ph f a modern law 
The next day he recapture the hereti yua 
to order in this peculiar for A | wh ch distinguished th vork 
persons that have b 1|Holmes. He himself, however, was 
1? x re - j 'T’} - - 
to appear or have any bu it | well aware of it Th i f 
the court held t lay fo ri his letters to Dr. Wu, he vises 
King James ye Second the latter not to ex! t 
. ™ retic ] riews to fy in 
“ Brittaine & France & I ! ul views » fr 
) the power and a | und thereby invit« ri g g 
1 Byllings (Gov & ( £, ; ng practica I I 
. tor of this } nce warnin ulead ft 4 
; y 1 hict y 
the King are required t ww near | D Wu, which for 
and give atter most interesting pal 
furnishes also a clué 
be heard ; 
“Then these ar rhe breadth of Holn ex} 
authority of ye K , f I ind penetrating insig S 
rtiallv re Vv é in S V - 
ward Byllings Gover! iP urtially 1 i ! x 
1 : - on . ee ey itterances, and we 
, prietor of this Province \ ” ‘ . 
: ed to the editor for having br 
, charge & command } ns t , ie , for g rie 
t keep siler n \ together widely scattered Holmes- 
eo. rice Ab 
l . : ina vidences 
t forbear offering any I evi cE 
mind at work 
: or to take liberty ay mind at work 
} out license from yé While they reveal o t 
} strilcinely ne they 
' payne and being Pa g | is SUIAINgly new, they 
1 and 39 with i great eal f pleas 
NG ov) ; t 
which virtually guarant ] 
Book Review [2° “t21™ of the Holmesian pros 
. OOK REVIEW the early book reviews with the 
‘ 
—— constant emphasis upon philos¢ 
JUSTICE OLIVER WENDELL | ical analysis of legal principles 
; HOLMES, His Book Notices and | foreshadow the mature and aut 
Uncollected Letters and Papers biographical Wu letters writt 
Edited and Annotated by Harry C iring the last years of H i 
Shriver, A. B, L.L.M emb life, which tell of his own sear 
the bar of the District of Columbia | for clarity. 
and the Supreme Court of The The editor has seen fit to weig! 
United States; introduced by Har-|gown the volume with footnotes 
lan Fiske Stone, Associate Justice | o¢ bious utility, attempting 
of the United State Supreme jexplain some of the allusions « 
Court; Central Book Company. | tained in it. That he succeeds but 
New York: 1936, $3.00 rarely is due mainly ps, t 


y 


perna 
The editor presents in this vol- the impossibili f explain 
ume a convenient collection of | the work of Rousseau in a foot- 
many of Holmes’ minor non-judic- | note However, realizing h 
jal writings which were not in-| poorly equipped the average law 
cluded either in Collected Legal yer is in the fundamentals of his 
Papers or in Speeches. He has here | one cannot be 
compiled about 30 “book notices | harsh with the editor for his path- 
—many of them previously pub- | etic attempt. It is fitting that t! 
lished anonymously in the Ameri-| volume should be introd 

can Law Review during the years | Mr. Justice Store who carries 

in which Holmes was one the Holmsian tradition in our days 
editors, Holmes’ letters to Dr. Wu The volume has an ind 
Principal of the Comparative Law names mentioned, but one ‘ 
School of China, and miscellaneous | 2 table of contents or an index of 
material hitherto buried in obscure subject matter 

publications; and there is appended | Bruno Schachner 
a@ very useful bibliography of writ- | (N. ¥. Bar) 
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Current Decisions 


—_—_——_—- 


(Continued from page 1) 


mous. As was said by Justice 
Swayze in Terlicki v. Strauss, su- 
pra. 
“It would be entirely too nar- 
row a construction to limit the 





er’s employment with the respond- 
ent. 
It is 


admitted that on the day 








in question, February 21st, 1936 
the petitioner, while on her way 
rr » work for the respondent, sus- 
| tained an accident, when she slip- 
| ‘ ar - 
|ped and fell on ice that accumu- 
llated on a driveway adjacent to 
the employer’s factory building 
respondent, Nevins Chur 
s C maintains i plant a 
| Midland Avenue, in the Town of 


Glen Ridge, N.J 
nt to the said plant and on the 


Immediately ad 





ace 
premises of the respondent, there 
is located a concrete driveway 
which is used for the purpose of 
ingress and egress of the respond- 
ent’s trucks and vehicles of others 
having business with the respond- 
ent. This concrete driveway ex- 
S i the sidewalk and 
tt irb so that tt! vehicles 
ry ent nto and upon the public 
highway 
The petitioner's regular work- 
g hours were from 8:00 A. M. to 
5:00 P. M It was customary 
however, for the petitioner and 
srtain of her fellow employees to 
t early and during the period 
immediately preceding 8 o'clock, 
she was accustomed to clean her 
es, read her newspaper and gos- 


sip with her fellow employees. This 
had been her practice in both good 























veather and bad and was known 
to the respondent, and continued 
without objection from it 
oO ng in question, t! 
é premises 
t ly prior to 
7:30 the act of 
€ concrete 
ve ne ll on the 
le 1 thereon 
As a result of the fa it is ad- 
t hat > petiti r received 
I s fra re of the right ankle 
TI sole question for « m is 
ther or not the accident which 
petitioner so sustained, arose 
t of and int rem 
yyment with the respondent 
As a general rule, an en yyee 
1 wi going to or fr hi 
work to his home, or while in the 
St ; ghway used by 
t li enerally does not 
me within the protection of the 
Workmen's Compensation Act. It 
s ordinar held that if an em- 
s ured on tk pr ses 
f se while going to 
re l he is entitled t 
‘ for such injuries 
Honno nen’s Compensation 
T page 473, and au- 
riti n cited The m- 
oyer is limit ed to the exact 
ment w workman reach- 
s the place where he begins his 
kK or m nt eases 
that work. It necessarily includes 
4 reasonable amount of time and 
space before and after ceasing 











actual er having in mind 
all the neces connected 
W the said accident. Terlicki v 
Strauss, 85 L. 454, affirmed, Court 
ff Errors & Appeals, 92 Atl. 1087 
I believe that the greater weight 
of the authority appears to be to 
the effect that if an employee 
meets with mn accident on the 
premises of employer, either 
going to or from his work, i.e. en- 
tering or leaving the premises 
within a reasonable time, the ac- 

lent wou be held to arise out 
of the emp ent. The entering 
or leaving he premises where 
one is em i is so closely con- 
nected with his employment as to 

je it 


& necessary incident 
thereto. The courts have repeated- 


ly held that the terms “work” and 
“employment” are not synony- 


> 


benefit of the statute to the tim 
the workman is actually em- 
ployed at his machine. He must 
have time to reach his machine 
and to get away from his em- 
ployer’s premises. In fact, it is 
a@ necessary implication of the 
contract of the employer that 
the workman shall come to his 
work d leave with reasonable 
speed when the work is over.” 

In case of Meucci v. Gallatin 


ant 


Compensation Act, 





clude all property owned by the 
-mployer, but does embrace that 
used in connection with the actual 
place of work where the employ- 


| ‘ 
}er Carries on the business in which 


To like 
ect is the case of Northwestern 
Fuel Co. v. Industrial Com., 197 
Wis. 48, 221 N. W. 396. In each 
of these cases the employee was 
injured upon a public road which 
went through the employer's plant 
works, and the defense was 
made that the employee was not 


[the employee is engaged. 
aa 


er 


or 


within the Compensation Act be- 
cause the injury occurred in a pub- 
lic road. That court held that it 
made no difference, as the road 
was used in connection with the 


place of 
carried 


work where the employer 


on the business in which 


the employee was engaged. Gil- 
lette v. Rochester Co. 224 A. D 
(N. Y.) 319. See Essex County 
; Country Club v. Chapman, (N. J 
Supreme Court) 173 Atl. 591. 


It is academic that an owner of 
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land owns the same to 
line of the street. the 
public has an easement walk 


over the sidewalk in front of the 


{ enter 
However, 


to 





| Said premises. The proofs here 
show that the petitioner sustained 
her injury by slipping on the con- 
crete apron (driveway) immediate- 


ly 3 
iy 


to d 
on her way to report for 


ana jl 


adjacent 


efendant’s plant, 


and while 


ist 
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luty ist before entering the 


factor 


lischareine her 
lischarging | 


y build 


g for the purpose of 






customary duties 
Having 


Coal Co. 279 Pa. 184, 123 A. 766, 
the court held that the word | 
premises’ as appearing in the 


does not in-| 


place the petitioner in a leg 
tion different than if she 
len on her employer’s } 
over which the public had 
ment. 

The soundness of this 
well established upon a lin 
cases of which Cudahy Co. v. 
ramore, 263 U. S. 418, 445 
153, 68 L. Ed. 366, 30 A. L. R. 
and Bountiful Brick Co. v 
276 U. S. 154, 48 S. Ct. 221 
72 L. Ed. 507, 509, 66 A. L. R. 
are typical. In the last cit: 
the Supreme Court of the [ 
| States, by Mr. Justice Suther] 
| said: “* * * * And employmen 
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the work, but a reasonable 
of time and space necessary t 
used in passing to and from 
| place where the work is to bk 

|\If the employee be injured ; 
passing, with the express 
plied consent of the employer 
or from his work by a way ove 
employer's premises or over tt 

another in such proximity and 
tion as to be in practical eff 
part of the employer’s pre: 
the injury is one arising out o 
in the course of the employr 
as much as though it had hap 

while the employee was engag 
his work atthe place of its perf 
ance. In other words, the em; 
ment may begin in point of 

before the work is entered 

and in point of space before 
place where the work is to be 

is reached. Probably, as a ger 
rule, employment may be sai 
begin when the employee rea 
the entrance to the emplo 
premises where the work is t 
done; but it is clear that in s 
cases the rule extends to iz 

| adjacent premises used by th 

| ployee as a means of ingress 
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| 
| 


|consent of the employer. Id 
| ahy Co. v. Parramore) pag 
| (of 263 U. S.), 44 S. Ct. 153. 
see, generally, Procarccino 


Horton & Sons, 95 Conn. 405 
A, 594; Merlino v. Connect 
Quarries Co., 93 Conn. 
396; Corvi v. Stiles & R. Brick 
103 Conn. 449,130 A. 674; 

Piano Co. v. Industrial Acci. 
mission, 181 Cal. 433, 436-438 
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aS & necessary adjunct to its bus- | 
iness, the respondent thus exer- | 
cised a greater enjoyment and use | 
f this strip than that set aside 
for sidewalk purposes in general, 
twithstanding the public ease- 
ment over both The driveway 
was used not only by the public | 
generally in passing, but as one of 
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e of business by its customers | 
its employees as well. Not | 
h but the respondent made 
ise of it for other purposes in con- 
nection with its business. In fact, 
it constructed and used the drive- 
way for the purpose of permitting 
S trucks and vehicles of those 
wi it had business rela- 
tions to ter upon the same and 
on t © premises of the respond- 
ent 


To say that the fall of the peti- 
tioner on the driveway of the em- 
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th 
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© premises proper as to take her 
> benefits of the Compen- 
Act would be placing too 
narrow a construction on this lib- 
A concrete drive- 
ediately adjacent to the 
mployer’s plant and part of the | 
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eral legislation. 
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employer for the passage of its | 
trucks was so connected with the 
business in which the employee 


to 


was engaged as form a com- 
ponent part of it. It was immed- 
iately adjacent to the entrance of | 
the factory Proper. The fact that 
it formed a part of a sidewalk over 
which the genera] public had an | 
easement does not in my 


opinion |, 
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P. 860; Sun "s case, 218 Ma 

4,105 N. E. 433, L. R. A. 191 

318 (5 N. C. C. A. 616)”. 
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and in accordance with the st 
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petitioner and against the resp 
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JUDGE LYNESS TO RETIRE 
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$43,941,000, the Engineering News 
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ERBERT OLLENDORFF, MORTON 
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the day of the date hereof, in a cause 
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IN CHANCERY OF NEW JERSEY—TO 
William J. Taylor and Flo Taylor: 
By virtue of an Order of the Court of 

Chancery made om the 18th day of 

January, 1937 in a cause wherein the 

Fidelity Union Trust Company, a New 

Jersey corporation, trustee under the 

last will and testament of Samuel G. 

Levin, is complainant, and you and each 





IN CHANCERY OF NEW JERSEY — TO 
Anna Margaret Stefanyak and Joseph 
Stefanyak, her husband: 
By virtue of an Order of the Court 
of Chancery of New Jersey, made on 
the day of the date hereof in a cause 
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complainant, and Anna Margaret Stef- 
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Being known as Street Number 502 
©. 12th Street. 

| TO RETIRE The approximate amount of the de- 
mee to be satisfied by said sale is the 


, Judge of 
istrict Court 


e in March, 
timonial dim 












“um of Pour Thousand Six Hundred 


ty-Five Dollars and Fourteen Cents 
a -t4), together with the costs of 


sale. 
Newark, N. J., January 4, 1937. 
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ast the mortgaged prem- 
Dinah Schneider and 
sband, are 








lentine Schneider, her h 


dea 









defendants 

decree in the Court of Chancery 

r John Huber and _ Charles 

mitt on or about May 12 .1927 in the 

m of $1042.56, with interest from De- 

cember 2, 1906, and costs of suit taxed 

at $295.69, and abstract of which decree 
was filed as D. D. 1714, on September 

19, 1927 in the New Jersey Supreme 

Court, which is now a lien against the 

mortgaged premises. 

Dated: Newark. N. J. January 8, 1937 
LEVY. FENSTER & McCLOSKEY 
Solicitors of Complainant 
868 Broad Street 
Newark, N. J. 

J.-L. I~ Jan, 21-28-Feb..4-11-18. 
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said trust agree- 
d as one of the 
€ h togeth- 


» designate 
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of the i M 1ey Lumber Company 
and that the aforesaid mortgage made 
by the A. M. R. Construction Co., Inc.. 
to the Mooney Lumber Company, covers 
the premises mentioned and described 
in the bill of complaint filed in the 
cause aforementioned, and by virtue 
thereof claim to have some lein upon 
or interest in the said mortgaged prem- 
ises. 

Dated 














January 7, 1937 
Frank Cozzoline 
Solicitor of Complainants 
744 Broad St. 
Newark. N, J. 
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May We Serve You? 


Our representative will call on you at your convenience 
without any obligation on your part, to explain our 
service in further detail. 


New Jersey Lawyers Service 


24 Edison Place Newark, N. J. 
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__Jand economic procedure to be | frerr A. M. 


hliowed in the removal of slum | 


The wife sues for a divorce for 


pnditions is the rehabilitation of | aneged willful, continued and ob- 


mements rather than the con- 


| stinate desertion by her husband 


uction of new housing by gov- for a period of more than two 


ment subsidy, Clarke G. Dailey, 
esident of the Real Estate Board 


| years, commencing in May of 1931. 
| Prior matrimonial litigation be- 


ae York declared, explaining | | tween these parties resulted in the 


t by such a procedure old-law 
ements could be made to com- | 
with the Multiple Dwelling | 
aw. 

Dailey looked with disfavor upon 
constitutional amendment 
gned to put the state’s credit 
ack of state or municipal hous- 
g. Such a program, he said, 
ould open the door to additional 
burdens to which there would 
p no logical end.” 
“The immediate problem,” Dai- 
iy continued, “is how to stimulate 
e building of apartments of low 
ntals. But this should not take 
e form of tax exemption. Neithei 
it necessary to build new build- 
gs to house people with the very 
west incomes. They should log- 
live in such older housing 
s meets minimum standards of 
hbitation, made vacant by those 
oving into newer buildings. 


, 


ally 
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ne 16, 1932 when petitioner was 
rced to leave her husband. 
Held: The uncontradicted testi- 
ony of the wife when corroborat- 
4s to numerous acts of physical 
endangering her life and 
balth undoubtedly entitled her to 
divorce upon the ground of ex- 
e cruelty, where, as here, she 
pstponed filing her petition until 
months had elapsed from the 
of the last act of cruelty as 


puse 


te 
Le 


uired by P. L. 1923, Ch. 187, 
nardi v. Bonardi, 113 N. J. Eq 


The rule of corroboration only 
juires that belief in the truth- 
of the petitioner's testi- 
ony must find support in the 
timony of others or in the sur- 
unding established circumstanc- | 

ind not that each act alleged 
have direct corroboration, 
isch v. Feybusch, 110 N. J. 
358; Burke v. Burke, 113 N. J. 
77. Where, as here, the testi- 


0 ‘ft. 


ness 


ould 


ony is corroborated as to numer- 

is acts of cruelty, it may be as- 

meq that the wife’s testimony 
to other alleged acts is true 

ren i¢ not directly corroborated 
every detail, Wallace v. Wallace, 
N. J. Eq. 292. 

Reversed. 
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SURROGATE’S NOTICES 





February 1, 1937} 
ATE OF MARY E. SHOTWELL, DE- | 
SED. 
Wsuant to the order of FRED HER- | 
EL. Jr.. Surrogate of the County | 
Essex, this day made, on the ap- 
fon of the undersigned, Executors 
Rid deceased, notice is hereby given 
the creditors of said deceased, to ex- 
to the subscribers under oath or 
Mation, their claims and demands 
the estate of said deceased. 
ft six months from this date, or 
Will be forever barred from pros- 
or recovering the same against 


subscribers 
F. R. Shotwell 
Ormo. 


Merearet 





de- | 


| entry of a final decree on Decem- 
|} ber 13, 1934, dismissing the hus- 
| band’s petition for divorce and | 
| granting separate maintenance to| 
| the wife (although proofs showed 
her not entitled thereto on the 
merits) upon the husband’s con- 
sent. This was affirmed on appeal, 
Pierson v. Pierson, 119 N. J. Eq. 
19. The decree did not expressly 
adjudicate that the husband had 
abandoned his wife without justi- 
fiable cause but such adjudication 
is implied, Oertel v. Oertel, 92 N. 
J. Eq. 327. Although personally 
served with process in the present 
suit, defendant defaulted and the 
case was referred ex parte. The 
petitioner’s evidence now was sub- | 
stantially the same as that pre- 
sented by her on the earlier litiga- 
tion. That evidence, if undisputed, 
| would warrant the entry of a decree 
|for divorce in this suit but the 
| court ordered a defense to be made | 
and appointed a solicitor for that 
under Section 18 of the 


purpose 
Divorce Act, P. L. 1907, p. 480, | 
Sec. 18; Feickert v. Feickert, 98 N. | 


J. Eq. 444,448. The evidence taken | 
orn defendant's behalf in the prior 
| proceeding was subsequently stip- 
ulated into the present case. Upon 
this evidence it appears that the 
element of obstinacy is lacking and 
there is no doubt but what, the 
wife’s present petition should be 
dismissed. Petitioner’s counsel] con- 
tends that the court must grant 
her a decree of divorce in spite of 
the fact that the evidence does not 
justify it because the prior decree 
adjudicated an abandonment; in 
other words, that the decree of De- 
cember 1934 is res judicata of the 
fact the commencement of a 
willful and obstinate desertion in 
May 1931. The reported de- 


of 





cisions fall into two classes; one 
where the prior maintenance de- 


cree was tried on By merits 
(Smith v. Smith, . J. Eq. 222; 
Lake v. Lake, 89 ae 34; Popovics, 


v. Popovics, 98 N.J.Eo . 380) and the 
other where the decree was con- 
sented to, Willis v. Willis, 99 N. J. 
Eq. 486, aff'd. 101 N. J. Eq. 312; 
Holst v. Holst, 101 N. J. Eq. 682. 
No case compels us to recognize a 
decree of separate maintenance 
(although contrary to evidence) as 
res judicata in a subsequent di- 
vorce suit. The sole purpose of 
the waiver of defenses by the hus- 
band in such cases is to liquidate 
into a money decree, the husband's 
common law obligation of support, 
Adams v. Adams, 80 N. J. Eq. 175, 
180. The state has no interest in 
discouraging such action on the 
husband's part. It is quite another 
matter, however, to give such de- 
crees the force of a final adjudica- 
tion on the question of desertion 
for it would be contrary to public 
policy. Besides, no corroboration 
is required in a maintenance suit 


| unlike the case of a divorce action. | 


An abandonment as adjudged in 


|the maintenance decree is not al-| 


| ways identical with a willful and 
obstinate desertion. 

To hold to the petitioner’s view 
would result in the securing of di- 
vorces upon fictitious grounds. It 
must be remembered, too, that di- | 


|live apart by mutual consent and 


to protect the marriage institution, 
Hollingshead v. Hollingshead, 91 
| N. J. Eq. 261, 265. 

As to the distinction between 
abandonment and desertion, it 
should be noted that originally 
they were treated as identical, see 
Lynde v. Lynde, 64 N. J. Eq. 736, 
|752. The Court of Chancery dealt 
{with divorces based upon deser- 
|tions long before the maintenance 
statute was first enacted in 1815 | 
and were ready to use their formu- 
lated notions in connection with 
the newer action. Later cases dis- 
| close the essential difference be- 
tween the dissolution of a bond of 














matrimony and the enforcement 
thereof. The view that the main- 
ltenance statute should apply 


separates from 
such circum- 


wherever a wife 
her husband under 
‘stances as will enable a third per- 
son to hold him for necessaries fur- 
nished her, is demonstrated and 
|approved in Weigand v. Weigand 

41 N. J. Eq. 202, affd. 42 N. J. Eq. 


699; Dummer v. Dummer, 41 Atl. 
149. The statute gave a woman a 
'direct remedy where she lived 


| apart from him with his consent. 


Where parties live apart by con- 
sent there can obviously be no} 
statutory desertion but there may 


be an “abandonment,” Barefoot v 
Barefoot, 83 N. J. Eq. 685. The 
basis of the husband's obligatic | 
rests on his duty to provide for | 


his wife as long as he is under leg- | 
al obligation to do so, 


of the obligation being fixed by 
statute in the terms of the com- 
mon law. Unless the husband 
shows “justifiable’’ cause he must | 
support his wife, Dinnebeil v. Din- 
nebeil, 109 N. J. Eq. 594. Cuntenry | 
|to the rule at common law, a hus- 


band need not support his adulter- | 


ous wife. Sabbarese v. Sabbarese, 
104 N. J. Eq. 600, affd. 107 N. J. 
Eq. 184; Bradbury v. Bradbury, 74 | 


Atl. 150. The denial is rested upon 
the doctrine of unclean hands, 
Aiosa v. Aiosa, 119 N. J. Eq. 385, 
upon the authority of Apfelbaum 
v. Apfelbaum, 111 N. J. Eq. 529, 
and Second National Bank v. Cu- 
rie, 116 N. J. Eq. 101, more re- 


cently stated that the matter of a 
wife’s maintenance is subject to 
the control of the Court of Chan- 
cery and is apart from any necess- 
ity of finding a contract for sup- 
order to decree its per- 

Since this court has no 
1irisdiction to decree ali- 
maintenance, Freund v. 
Freund, 71 N. J. Eq. 524, aff'd. 72, 
N. J. Eq. 943, it follows that the 
remedies provided by Sections 25 
and 26 of the Divorce Act are the 
ones intended by the Court of Er- 
rors and Appeals. We are not ccn- 
cerned with the question of specific 
performance in relation to 
tracts for support (on this see 
Cohen v. Cohen, 188 Atl. 244, 59 
N. J. L. J. 412) but rather with the | 
fact that the reasoning of the court | 
is predicated upon the availability | 


port in 
formance. 
inherent ji 


mony or 


con- 


of the remedy afforded by Sec. 26 
of the Divorce Act where parties 


the husband does not make proper 
provisions for the wife. The fund- 
amental distinction between this 
statute and the desertion contem- 
plated by Section 2 of the Divorce 
Act, as clarified by the more re- 
cent cases, prevents our granting 
a decree of divorce under these 
circumstances. 
Petition dismissed. 








vorces obtained by consent are 
contrary to the public policy, 
Grant v. Grant, 84 N. J. Eq. 81, 
since the state is a party. As has 
already been indicated, corrobora- 
tion is not vital in maintenance ac- 
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District Court, 


DistrittWnion County. 
Johnson v. DePuy 
December 31, 1936. 


E. A. Merrill, for plaintiff. 


August C. Nash, for defendant. 
Morrison, J. 

This controversy arises out of a 
suit for rent allegedly due under a 
lease made August 20, 1936 be- 
tween the plaintiff, as lessor, 
the defendant, as lessee, for the 
|term of one year commencing Oc- 
tober i, 1936, at the annual rental 
of $780.00 payable $65.00 monthly 


in advance. 


Defendant was in possession of 
the premises when 
forms containing the terms of the 
lease for her signature. She signed 
them and returned the original and 
copies to plaintiff for his signature. 
| Defendant received a signed copy 


she received 


by mail and on September 


noticed that her copy contained an | 
which did not exist | 


alteration, 


when she signed it. 
tion consisted in the interlineation 
of a clause pursuant to which the | 
landlord was 


and 


that the 
the extent | Su 


spelled out from the 


range and 


the 
told 


Held: 


September 


vertisement 


if 


offering the 


rent. 


i 

| must 
|with 
pus 


The acts 
n 
be 
any 
Jveis 


156). 


of 


of the lease; or she 
been contemplating the 
an en 


I 


© 


Measured by this 
derendant 


night have 


y 


plaintiff 
them 
|altered was not acceptable. 
There being no question 
clause was stricken out 


suc 
other 


492 


to put 
plumbing on 


the 


this 
that the 


in 


in a local 


h as are 


(112), 


desired 


The altera- 


the heater, | 
the 
mised premises in good order. De- 
fendant notified 
brokers who were the agents for 
transaction 
lease as 


real 


ibsequent to execution of the WILLIAM E. DAVENPORT 
lease and the clause in question AND STAFF 
being material in that it shifted |] Court Reporters — Supreme Court 
|the duty of repair under the in i — Se 
denture the plaintiff cannot recov- siaraa ata eke Sone Ged 4-4058. 
er. Nor can a ratification be|} National Newark Bldg., Newark, N. J. 


fact that on 
10 and September 
1936 the defendant inserted an ad- 
newspaper 
demised premises for 


from which ratification 
an instrument may be inferred 
inconsistent 
hypothesis, 2 Cor- | 
1256 
guide the acts 
do not spell 
|ratification inasmuch as she must | 
have been desirous of ascertaining 
the possibility of subletting before 
renewing negotiations on the terms 
might have 
making of : 
tirely new lease or finally she | 
to avoid 
ation by procuring a new tenant. | 


the property and’ to prepare a 
craft of the lease. To admit that 
such brokers had authority to 
lease and then to deny that they - 
had authority to receive com- 
munications concerning the accept- 
ability of the terms of the lease to 
the lessee is paradoxical. 
Judgment for defendant. 


nail (Continued on page 8 col. 1) 





Chester H. Lambert 
New Court Clerk 


Chester H. Lambert of New 
Providence, assumed the duties as 
clerk of Summit District Court, to 
which he was appointed by Judge 
Hughes. He succeeds Anton C. 
Swenson. 
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A Good Location For A Law Office 
A Good Locality For A Legal Practice 


This Spring new quarters now occupied in the new Glen 
Ridge Trust Building will be vacated by the Post Office, which 
will move 
lawyers practising in Glen Ridge, though there are many on both 
sides in Bloomfield and Montclair. 

Anyone who may be interested in the possibilities of this 
space will please write to the 


Glen Ridge Trust Company 
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trust for son Frank 


ix created 





and “at his death the share or 
shall be paid to his heirs”. The 





| ubject matter of the trust was person- 
jalty. Frank died after his mother and 
vas survived by his widow and a son 
by a previous marriage. The widow 
brings this bill to compel the trustee 
to acou Held: Granted. The peti- 
ioner is entitled to one-third and the 


on to two-thirds. “Heirs’’ when used 
mn connection with personal property 
-efers to those entitled to personality 


eavitt v. Dunn, 56 N. 
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Bergen “Sup. and Cir. Hon. Edwin C, Caffrey Eugene H. Jorel me 317 February 19 James W. Mercer ears Dansen, Dit 
Com. Pleas Hon. J. Wallace Leyden Fred. U. Hillers 180 | 
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